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SEC AMENDMENTS TO ELIMINATE PROHIBITION AGAINST GENERAL SOLICITATION 
AND GENERAL ADVERTISING IN RULE 506 AND RULE 144A OFFERINGS TO 

BECOME EFFECTIVE ON SEPTEMBER 23, 2013 
 

On July 24, 2013, the U.S. Securities and Exchange Commission (SEC) published in the Federal 
Register its final rules eliminating the prohibition against general solicitation and general advertising in 
Rule 506 and Rule 144A offerings.  As a result, these amendments will become effective on September 
23, 2013.  The final rules amend Rule 506 of Regulation D and Rule 144A under the Securities Act of 
1933 (Securities Act) to implement Section 201(a)(1) of the Jumpstart Our Business Startups Act (JOBS 
Act).  The amendments to Rule 506 will permit issuers to use general solicitation or general advertising 
in offers and sales of securities made pursuant to Rule 506 so long as all purchasers of the securities are 
accredited investors and the issuer takes reasonable steps to verify that such purchasers are accredited 
investors.  The amendments to Rule 144A will permit securities to be offered pursuant to Rule 144A to 
persons that are not qualified institutional buyers so long as the securities are sold only to persons that 
the seller (and any person acting on the seller’s behalf) reasonably believes are qualified institutional 
buyers. 

Rule 506 Amendments 

Section 4(a)(2) of the Securities Act exempts offers and sales of securities by an issuer in a transaction 
“not involving any public offering” from the registration requirements of Section 5 of the Securities Act.  
Rule 506 is a non-exclusive “safe harbor” under Section 4(a)(2) of the Securities Act.  This means that if 
an issuer conducts an offering in a manner that satisfies all of the conditions of Rule 506, the issuer can 
be assured that the offering is exempt under Section 4(a)(2).  Under Rule 506, an issuer may sell 
securities, without any limitation on the offering size, to an unlimited number of “accredited investors” 
and no more than 35 non-accredited investors who are “sophisticated.”  One of the conditions that must 
be satisfied in order for an issuer to rely on Rule 506 is that the issuer (or any person acting on its 
behalf) must not offer or sell securities through any form of “general solicitation or general advertising.” 

New Rule 506(c) Exemption for Offerings Involving General Solicitation and General Advertising 

The final rules amend Regulation D to add a new Rule 506(c), which is a new exemption that permits an 
issuer to use general solicitation and general advertising to offer and sell securities under Rule 506 if: 

 all terms and conditions of Rule 501 (which defines, among others, the term “accredited 
investor”), Rule 502(a) (which sets forth factors in determining whether multiple offerings 
should be integrated for Regulation D purposes and a six-month safe harbor from integrating 
multiple offerings) and Rule 502(d) (which generally provides that securities acquired in a 
Regulation D offering are restricted and requires the issuer to exercise reasonable care to 
assure that purchasers of securities are not underwriters) are satisfied; 



 
 

Public Company and Corporate Governance Group  
Market Alert  July 2013 
 

-2- 

 all purchasers of securities are accredited investors (or the issuer “reasonably believes” they 
are accredited investors based on the existing “reasonable belief” standard in the definition of 
“accredited investor”); and 

 the issuer takes reasonable steps to verify that the purchasers of the securities are accredited 
investors. 

The requirement that the issuer take “reasonable steps to verify” that purchasers are accredited investors 
must be independently satisfied even if it so happens that all purchasers in the offering are accredited 
investors.  Whether the steps taken to verify accredited investor status are “reasonable” would be an 
objective determination by the issuer that involves a principles-based approach taking into consideration 
facts and circumstances of each particular investor and the transaction.  When verifying accredited 
investor status, an issuer should consider the following factors, among others: 

 the nature of the purchaser and the type of accredited investor that the purchaser claims to 
be; 

 the amount and type of information that the issuer has about the purchaser; 

 the nature of the offering, such as the manner in which the purchaser was solicited to 
participate in the offering, and the terms of the offering, such as a minimum investment 
amount. 

The SEC’s original proposed rules did not include a list of specific verification methods that would 
satisfy the verification requirement.  The proposed rules generated a number of comments requesting 
that the SEC provide a list of specific verification methods for natural persons to supplement the 
principles-based framework for verification.  In response to these comments, the SEC provided the 
following non-exclusive list of verification methods that may be used for natural persons: 

 reviewing copies of any IRS forms reporting income for the two most recent years and 
obtaining a written representation from the purchaser that he or she has a reasonable 
expectation of reaching the income level necessary to qualify as an accredited investor during 
the current year; 

 reviewing documents related to asset ownership such as bank and brokerage statements as 
well as credit reports and obtaining a written statement from the purchaser that all relevant 
liabilities have been disclosed; 

 obtaining written verification from a third-party registered broker-dealer, an SEC-registered 
investment adviser, a licensed attorney, or a certified public accountant, provided that the 
third-party has taken reasonable steps to verify that the purchaser is an accredited investor 
within the prior three months; or 
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 obtaining written certification from the purchaser certifying that he or she qualifies as an 
accredited investor. 

Existing Rule 506 Exemption Redesignated as Rule 506(b) 

The final rules do not eliminate the existing Rule 506 exemption.  Rather, the final rules redesignate the 
existing Rule 506 exemption as Rule 506(b).  In this regard, issuers will retain the ability to rely on Rule 
506(b) to conduct an offering without using general solicitation and general advertising so that up to 35 
non-accredited investors who are “sophisticated” can participate and without being subject to the new 
verification requirement set forth in Rule 506(c). 

New Form D Check Box for Rule 506(c) Offerings 

The final rules also amend Form D to add a new check box for Rule 506(c) offerings.  An issuer 
conducting a Rule 506(c) offering will be required to mark the new check box to indicate whether it is 
claiming the Rule 506(c) exemption. 

“Felon” and Other “Bad Actors” Disqualification 

On July 24, 2013, the SEC also published in the Federal Register its final rules disqualifying securities 
offerings involving certain “felons and other “bad actors” from reliance on Rule 506, which will also 
become effective on September 23, 2013.  These final rules amend Regulation D to add a new Rule 
506(d), which provides that an issuer will be unable to rely on any Rule 506 exemption in a securities 
offering if any “covered person” by the rule was involved in a “disqualifying event.”  Under Rule 
506(d), “covered persons” include: the issuer and any predecessor of the issuer or affiliated issuer; any 
director, executive officer, other officer participating in the offering, general partner or managing 
member of the issuer; and any beneficial owner of 20% or more of the issuer’s outstanding voting equity 
securities.  Under Rule 506(d), “disqualifying events” include criminal convictions within the past 10 
years (or, in the case of the issuer, its predecessors and affiliated issuers, the past 5 years), court 
injunctions and restraining orders, final orders of the SEC and state securities, banking and commodity 
regulators and SEC disciplinary orders.  Rule 506(d) also provides for certain exceptions from 
disqualification, including an exception for an issuer that can establish that it did not know and, in the 
exercise of reasonable care, could not have known that a disqualification existed because of the presence 
or participation of another covered person.  These final rules also amend Form D to add a new 
certification for the issuer to confirm that the offering is not disqualified under Rule 506(d). 

Rule 144A Amendments 

Section 4(a)(1) of the Securities Act exempts transactions by any person “other than an issuer, 
underwriter, or dealer” from the registration requirements of Section 5 of the Securities Act.  Rule 144A 
is a non-exclusive “safe harbor” under Section 4(a)(1) of the Securities Act that permits persons other 
than an issuer to resell unregistered securities to qualified institutional buyers (QIBs).  Under existing 
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Rule 144A, offers of securities can only be made to QIBs, even though existing Rule 144A does not 
expressly prohibit the use of general solicitation or general advertising.  The final rules amend Rule 
144A so that offers of securities under Rule 144A can be made to persons other than QIBs, including by 
use of general solicitation or general advertising, so long as those securities are actually sold only to 
investors which the seller and any person acting on behalf of the seller reasonably believe is a QIB.  The 
final rules also amend Regulation M to reflect and conform to the amendments to Rule 144A. 

ABOUT CURTIS 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm. Headquartered in New 
York, Curtis has fifteen offices in the United States, Mexico, Europe, the Middle East and Central Asia. 
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